55 2/15/67
Memorandum 67-17
Subject: Senate Bill No. 250 (Additur)

Attached as Exhibit I (fold) is a revised version of this bill
which contains the amendments made by the Commission at the January
meeting.

Extibit IT contains a drafi of a report for the Senate Commitiee on
Judielary revising the comment to amended Code of Civil Procedure Section
657 to reflect the changes made by amendment.

The amended bill has the approval of the Judicial Council and the
Board of Governors of the State Bar.

Respectfully submitted,

John H. DeMoully
Executive Secretary




Erin 6717 EXHIRIT I

SENATE BILL No. 250

Introdnced by Benator Bradley

February ¢, 1967

REFERRED TO COMMENMTEE ON JUDICIARY
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An act to omend Seciton 657 aof, end to add Section 662.5 to,
the Code of Civil Procedure, reloting fo new frinds.

The people of the State of California do enact as follows:

Spcron 1. Section 657 of the Code of Civil Procedure is
antended to read:

657. The verdiet may be vacated and any other daeision
may be modified or vacated, in whole or in part, and a new
or further trial srapted on all or part of the isszes, on the
applieation of the party aggrieved, for any of the following
causes, materially affecting the subsiantial rights of such
party -

1. Irregularity in the proceedings of the court, jury or
adverse party, or any order of the court or sbuse of discre-
tion by which either party was prevented from having a fair
trial +.

2, Misconduct of the Jury; and whenever any one or more
of the jurors have heen induced to assent to any general or
special verdict, or to a finding on eny guestion submitied to
them by the conrt, by a resort 1o the determination of chance,
sueh misconduct may be proved by the -affidavit of any one
of the jurorss.

3. Accident or surprise, which ordinary prudence could not
have guarded against « .

LEGISLATIVE COUNSEL'S DIGEST

SB 250, as introduced, Bradley (Jud.). New trials.

Amends Sce, 657, adds Sec. 652.5, C.CP.

Revises provisiong relating to mew trial on grounds of excessive
damages, maufficiency of evidence, and evidence not justifying verdiet
or against law, - ‘

Authorizes granting of metion for mew trial oen ground of inade-
guate damages subject to denial if person against whom verdiet is
rendered consents to additicn of such amonnt as court determines.

Vote—Majority ; Appropriation—No; State Expense—No,
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4, Newly discovered evidenee, materivl for the party mak.
ing the applieation, which he could not, with reasonable dili-
genee, have discoversd and produeced ai the frial 5.

5. Exw:‘;we oF madfqn:ate dumages ; appeeing 1o v been
g-weﬁ under the inflaenes of Paswen or prefndiess .

6. Tusuffivienay sf %%an%&awm@,us‘u v the ver-
dict or other deeision, or thet i (he verdie! or other decigicn
is agrainst law .

7. Brror in law, ccenrring at the irisl and excepted to by
the party making 1h.e apphcation.

When a bew trial is granted, on all or part of the issues,
the ecurt shall specify the groand eor. grovnds upon which
it is granted and the eourt’s reuson or reasons for graniing
the new trisl wpon eech grovnd stated,

A mew trial shall not be granted npon the ground of imesf-

—éjsumfi lency of the evi den@

Heiener of M—th*w&rw&nmﬁ; SUSETY the verdiet or
other decigion, nor upon the grouwd of cecessive sv fuade-
aquate demages, uniess after weighing the evidence the couri
ig convinced from the entire record, insluding resscoable in-
ferences therefrom, that the zeurt ov jury clearly should have
reached a esntrary diferent verdict or decision.

The order passing apon and rie:f‘i;a"minin i the m(,ticn must be
=nde and eatered as provided 1o Section 660 grd if the mo-
tiom i3 granted most state the ground or greunds relicd upon
by the eourt, and may eontain the specifization of reasoms.
If an order pranting snch motien does noi contain sceb spesi-
fieation of reasons, the court mast, within 10 days after filing
such order, prepare, sien and dle soch specificalion of reasons
in writlong with the cderk. The couri shall not direct the atter-
ney for a pariy to prepare sither or both said order aod said
sneeificaiion of reasons.

On appeu! from as order graniing = new (rial the order
shall be affirmed if it shoald have besn grantes upon any
ground stated in the motion, whether ar na, speciﬁed in the
order or Qpeciﬁcatisn of reasons peevided | eveept that fz)
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the order shall not he afﬁrmeu upen the ground ot the imsui
fictenew of dess m;,,]u-.m}""}]e verdiet or
ather decision , or w;umz the ground of erecesive or ingdequats
dunages, unless such ground iz stufed In ths crder granting
the rotion 5 atd ww«i&é Fopther thet (k) on appeal From an
ordov‘ uranrm,r: i new iual upon ih(’ m{uﬂﬂ of j_:}f smpuih-

other decision, or uwpon the ground of exc ssive or Tnadequate
damages appeatnhe 0 dme been given ander the influenee of
pasnion op predudiee |, it shall be conelnsively presumed that
gaid order us to auch ground was wade only for the reasons
specified in sald order or gald specification of E‘t:d.‘:»ﬁ_.a, and
sueh order skall be reversed as to such ground only if there
is no substantial basis in the record for any of such reasons.

Sec. 2. Section 6625 I added io the Code of Civil Pro-
eedure, to read:
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6525, (al Tn any eivll action whevs the verdiet of the
dary on the issue of damages is supported by substantial evi-
dence but an reder pranting & new irial limited to the issue
of damages would severtheless be proper, the trial court may
grunl oo motion- for new trial on the wroond of inadequate
damages amd wake its order sulject to the condition that the
mofion for s new trial is dented i the parly against whom
the verdiet Ias been yendered couvents to an addition of so
inueh therets as the cowrt in Hs dacretion determines,

{h) Nothing in this seetion prechides a esurt from making
an ovder of the kind deseribed in subdivision (a) in any
other case whare such an erder §s constituticoa!ly permissible

() Nothing im this section affccts the authority of the

—{i@t a motion for

eontl. {9 exdeyF How £0al on ihe pronnd of txccssive damages
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and o MARE B pordesRiThTect (o is foN0ILoH Lhat the 10-
tion for a new trizl oh that ground is denied if the party
recovering the damsgos consents fo a vedwetion of so much
therefrom ag the crevt in its diseretion determinas,

ntl Tieal
Gra ing a new % 1&_3_.}




Memorandum 67-17
EXHIBIT II
DRAFT OF REPORT FOR SENATE COMMITTEE ON JUDICIARY

REPORT OF SENATE COMMITTEE OF JUDICIARY ON SENATE BILL NO. 250

In order to indicate more fully its intent with respect to Semate
Bill No. 250, the Senate Committee on Judiciary makes the following
report.

Except for the revised ccoment set out below, the comments con-
tained under the various sections of Semate Bill No. 250 ae set out in
the Recommendation of the California law Revision Commission Relating
to Additur {October 1966) reflect the intent of the Senate Committee on
Judiciary in approving the various provisions of Senate Bill No. 250.

The following revised comment to amended Section 657 of the Code
of Civil Procedure also reflects the intent of the Senate Committee on

Judiciary in approving Senmate Bill No. 250.

Section 657




'ormndequste damages =

Commom‘ The amendments to Section 657 simply codify judicial de-
cisions declaring its substantive effect:

- Pirst, the amended section explicitly recognizes that an inadeguate
awardofdmamzsagrcmdforgnnunganewtnaiJnstasan

" excessive award of damages presenily is recognized. The availability

of this basis for granting a new-trial, on the ground of ‘"insuffleiency
of the evidenee to juatify the verdict,’? is well setfled in California.
Horper v. Buperior Asr Porls, Inc., 124 Cal, App.2d 91, 268 P.24 115
(195¢) ; Beilley v. Meintive, 29 Cal App.2d 659, 85 P.2d 169 (1928)
(nmdpndon nor prejudice need be shown).
the qualifying language in sebdivision 5 and in the last
phthatpurpomtohmtthegmnndo.fememve damages to
an award influenced by ‘‘passion or prejudice’’ is eliminated as wy-
necesssry. Jt is settled that the true basis for granting a new trial
beesuse of excessive damages is that the verdiet is agninst the weight
of the evidenee, i.¢., ‘“the insafficiency of the evidence to justify the
verdiet or other decigion?’; neither nor prejudiee need be
shown. Koysr v. MoComber, 12 Od.zgal?ﬁ‘:n& P.2d 241 (1988). See
Sing v. Owens, 3_3.&1.2&':46 205 .24 3 (1949).

i exphmt re!erenee to “excessive ar inadegrate demages’
is added To the second paragraph following subdivision 7, and the
phrase ‘‘differsnt verdict or decision’’ is substituted for "contrary
verdiet or decigion’’ im the same paragraph to avoid auny wisunder-
standing that might result from the addition of a reference to excessive
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Mool *"""" aiaian.’’ The refereneeto“ex-
eedwnimdequtedmges"baheenaddeamreeognimofthe
"fact_that the true basie for granting a new trial on either of these
grounds has besn ““the insnfficiency of the evidence to Juatxfy the ver-
diet or other decisjon,’* Gonformmg chenges are also made in the last
naraanphoftheseetmn <
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